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Executive abstract

This paper discusses the injustice that affects women's rights regarding the right
to legal guardianship of children, which remains within the husband/father's
authority under Sharia and law, whether during marriage or in the case of
divorce. According to Article 236 of the Family Code, the father remains the legal
guardian of his children, unless deprived of his guardianship by a judicial
decision. In contrast, this article limits the mother's role in handling urgent
matters for her children in the father's absence. Meanwhile, Article 238 assigns
guardianship to the mother over the children, provided that the father is absent
due to death, absence, or loss of capacity.

Considering the problems caused by the application of these two articles and
their contradiction with Articles 51 and 54 of the same Code, which place the
father and mother on equal footing regarding responsibilities and shared duties
towards their children. this paper proposes a review and amendment of the
restrictive conditions of women's right to joint legal guardianship with the
husband/father, ensuring their empowerment of this right, taking into account
the best interests of the children, avoiding the social consequences thereof, and
ensuring non-discrimination based on gender in line with Morocco's international
obligations.

Keywords

Legal guardianship of children, family code, equality, non-discrimination.
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